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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN ' QISTRICT OF VIRGINIA 
Alexandria Division' 
4 -~---------------~----------x 
ROSETTA STONE LTD., 
5 
Plaintiff, 
6 
v, 
7 
GOOGLE INC., 
Defendant. 
9 --:--------------------------x 
10 
, H1GHLY 
CONflDENllAL 
'Civil Action No.: ' 
1:09CV736 (GBL/JFA) 
Certified 
Transcript 
11 HIGHLY CONFIDENTIAL - , PURSUANT TO PROTECTIVE ORDER 
12 
, 13 The videotaped deposition of ERIC M. 
14 , DUEHRING, was held on Mond.ay, March 8, 2010, 
15 commencing at 9:05 a.m. at the Offices of 
i6 Skadden, Arps, Slate, Meagher & Flam, LLP, 
, 171440 New York Avenue, Washington, : D.C., before 
18 Amy E. Sikora, RPR, CRR, CSR-NY, CLR, Not"ary 
19 Public for the District of C·"lumbia. 
20 
21 
22 
23 
24 ,Job No.: CS243409 
25 ,REPORTED BY: Amy E. Sikora, RPR, eRR, CSR-NY, CLR 
V.eritext Corporate Services 
1 
800-567-8658 973-410-4040 
3480 
( 
( 
,r.~. . 
.rD06:56 1 behalf of the defendant, Google . 
. ~:.:" ,-
2 MS.' SPAZIANO:, Jen Spaziano, Skadden 
.. .. 
3 Arps, on ,behalf of the plaintiff, Rosetta Stone'. 
4 ,THE VIDEOGRAPHER: Will ' the court 
09: 07 : ,01 5 reporter please swear in' the witness. 
6 E RIC M. D U E ' H R I N G, 
7 ,called as ' a vlitness, having 'been first duly 
8 sworn by the Notary Public (Amy E . Sikora), 
9 was examined and testified as,follows: 
'09:07:13 10 EXAMINATION 
11 BY MS. BROWN: 
,12 Q. 
(;;:) 13 A. 
14 Q. 
09:07:19 15 A. 
16 Q. 
17 before? 
18 'A. 
19 Q. 
Good morninif, Mr. Duehring. 
Good 'morning. 
How are y'ou , t~';iay? 
Okay. 
Good. Have you ever , been deposed 
No. 
Okay. ' You understand that you're 
09:07 ,: 27 20 under oath today? 
21 A. Yes. 
22 Q. That the testimony you give today 
23 has the same effect as if you were to give it in 
2 4 a courtroom? 
"" 07: 34 25 A. Yes. 
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\:·.)18:04 "1 And direct to consumer incl uding TV, radio, and 
2 print advertising . . And I· manage our call 
3 .centers. 
4 Q. Do you have any other job 
09:18:20 5 responsibilities, other than those you just 
6 listed? 
7 A. Those are" the main ones. 
8 Q. And who do you report to? 
9 A. Eric Eichmann. 
09:18:34 10 Q. And how often do YO'u interact with 
11 Mr . . Eichmann? 
12 A. Very freque"nt1y. 
"(~~) 13 Q. Would you say daily? 
14 A. If he's in town. 
09:18:46 15 Q. You and Mr"Eichmann, are your 
16 offices located in the same building? 
A. They are~ 17 
18 
19 
Q. How close · ar~ they to each other? 
.09:18:54 20 
21 
22 
23 
' 24 
that 
A. 
Q. 
report 
A. 
Q. 
A. 
20 feet: 
Okay. Do You have any employees 
to ' you? 
I do. 
Who are . they? 
Bernard Hamann. Bernard runs 
'. ) 19:01 25 retail. I"latt Pforr. 
Veritext Corporate Services 
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.= :~j:) 59: 28 1 in my business, and I try to manage the things we 
.2 can control and ·pull and push the levers that· I 
. 3 can colltrol and optimize thos·e. 
4 And those things that· we can't, we 
11:.5 9 :35 5 work · in some ways, but the disconnected, like the 
6 SE~ activit·ies I · talked about, which· help to get 
ll :5.9 :47 
:2:00:.10 
:2 :00 : 35 
7 the re.sult of the page, but I can't move it up 
8 
9 
10 
11 
12 
13 
14 
15 
i6 
17 
18 
·19 
20 
21 
22 
the page myself. You know what I mean? 
Q. .1 tbink so, but just to be sure 
we're on the same page. So Rosetta Stone engages 
in SE~ activity with respect to the organic 
linksi No? Is that not right? 
~. Yes. Yes, we do. 
. Q. I'm sorry. · 
A. Yeah. 
Q. And it does·so in order to try to 
have its organic link appear as high a s possible 
within a listing on a search page when a user 
searches for Rosetta Stone branded · keywords. 
Going back to my previous question 
about conversion rates, and I think you were 
answering this but i think we got a littl~ 
23 ·sidetracked . 
24 A. ·That's okay. 
00:50 25 Q. Does Rosetta Stone track the 
. Veritext Corporate Services 
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·(it~03 :3d 1 Q. okay. ' . 
2 A. And Borders, you know, doesn't 
3 warrant as much attention because they're a small 
4 .partner for us. They don't -- they don't sell 
'12:.03:38 . 5 through as much inventory· as· some af our ather 
12:03:52 
(r1J 
12 :04: 0'9 
12:04:34 
'" . , " . 
6 partners. 
7 Q. Who are your largest re'sel1er 
8 partners? 
9 A. Largest retailers are Barnes & Noble 
10 and Amazon. 
11 Q:. Okay. 0.0 You kn'ow if Amazon 
12 optimizes its website by · using Rosetta stone 
13 branded· key terms? 
14 MS. SPAZIANO.:· Obj ect·ion. 
15 A. Yeah, I don't know what their 
16 practices are. 
17 
~8 
19 
20 
21 
22 
23 
24 
Q. Do you know if Barnes & Noble 
optimizes its website using Rosetta Stone branded 
key terms? 
MS. SPAZIANO: Objection. 
A. I don't know what their practices 
are. 
Q. "Do you think it would be improper if 
they Were to do that for them to do so? 
MS: SPAZIANO: Objection. 
Veritex! Corporate Services 
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· -:-:., . (: .; 04:52 1 A. I don't understand the question. 
2 Q. If amazon. com were to engage in 
3' search engine optimization in' order to optimize 
4 its website to increase ~he number of peopl e that 
12 :05:03, 5 are clicking on its website, and in that proce~s 
6 use in some way Rosetta Stone branded key t .erms, 
7 do you think that's improper . in any way? 
8 MS. SPAZIANO: Objection. 
9 A. I still don't understand what you're 
12 :05:23 10 asking me specifically. What - - what do· you mean 
11 by " improper"? 
12 Q. I just mean ' do you think there's 
: ~ 13 anything wrong with that? 
.' 
14 MS. SPAZIANO: Obj ection: . 
12 : 05:35 15 A. If - - anything wrong.with? 
16 Q •. Very general question. 
17 A. Yeah, I know. I know, maybe that's 
18 the problem: Maybe it's too geneIal. Can you be 
19 more specific when you say "improper" or "wrong"? 
12:06:00 20 Q. . Would -- as far as you know, would 
21 Rosetta Stone object to that practice, 'that's 
22 ·'i'I'hat I mean by "impropern or "wrong"? 
23 MS. SPAZIANO: Objection. 
24 A. Would we object to the practice. of 
', 06:23 25 them optimizing the'ir website? 
' . L-__________________________ ~ __________________________ _J 
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:17:42 1 then there are some on the right rail. 
2 ' Q. ,On the left side of the page? 
3 A. ' That's right. On the left side, 
4 sponsored links are listed in line with organi c. 
12:17:52 , 5 And then on the right side o,f the page they're 
6 listed down the right-hand 'side. 
7 Q. Okay. Are 'sponsored links ever 
8 listed at the top of the page above the organic 
9 links? 
12:18:02 10 A. Yes. That's what I -- ,yeah . Above 
11 the o rganic links on t)1e left side. 
12 Q. Oh; that's what you meant by "the 
'¥", " . 
13 left side"? ' , 
14 A. All the organ~c links are left 
12:18:17- 15 justified and so above that; organic. 
12:18:33 
,18:49 
16 Q. Okay. ' I --or was not understanding 
17 'your answer. ' Okay. So ' I believe that that 
answer was'with respect to the branded keyword 18 
19 search terms. 
20 Does Rosett a Stone have any goals 
21 with respect to where it would want 
' 22 Rosetta Stone's sponsored advertising links to 
23 appe'ar when someCine , is s'earching ,on nonbranded ' 
24 Rosetta Stone? 
25 A. Well, for search terms like "learn 
Veritert Corporate Services 
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(;;::';_:18 )51 1 -Spanish," which is an example of a nonbranded 
2 term, we actu -- we absolutely want to have a 
3 strong position. We' re always weighing that 
4 against whoever else is bidding and --- and where 
}2 :.19 : 02 5 they push the bids to. 
6 You know, sometimes it's really· 
7 frustrating because we'll see multi~le negative, 
8 deceptive ads, pirates , and they're really 
9 misleading consumers. And so yo_u see a _ "Learn 
12: 19: 26 1.0 Spanish" ad and then if I see, for instance, a 
110 
11 Rosetta ·Stone pirate in the top three, and. I know 
.~. 
- _. 
:';.; .. -
12:19:44 
12:19:56 
12 -folks clicking on that are ·going to be. ripped 
13 off, it just frustrates me. I've worked so hard 
-14 
15 
16 
17 
18 
19 
20 
.21 
22 
to. get somebody to· be interested in my brand, and-
to have it siphoned off to a pirate is really 
madden ing . 
Q. Okay. Other than the -pirates that 
you mentioned, if someone were to search on, 
let's -say.- "learn Spanish," a·re there -any other 
sponso r ed links you can think of that might, as 
you said, mislead consumers? 
A. Sure. There was one -last year that 
23 really bothered me and still comes and goes. It 
24 says, "Beware the Stone;' as the ad copy. So 
:20:0.9 25 they·' re Use one of my branded marks in their ad 
- Veritext Corporate Services 
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.! ... ~;/~20:13 1 copy and they're using it ·to be disparaging about 
2 me in that env·ironment. And sure, that ~ s 
3 frustrating to me. 
4· Q. But how would that mislead a 
1 2:20:21 5 consumer? How would the, website that you just 
6 described, "Beware the Stone," how wou l d that 
7 mislead a consumer? 
8 A. . Well, that one might not neces'sarily 
9 .mislead, but it certainly does frustrate us that 
' 12:20:37 10 somebody is out there using my mark against me. 
11 Q. Would you describe that site as a 
12 site that · is reviewing or critiquing the 
.~; ~. 
\ .. ; ' 13 Rosetta Stone p;-oduct? 
14 . A. I don't think so. ~ TheY ' re 
12:20:47 15 selling -- they're selling a competitive product, 
16 
17 
18 
19 
12:21:14 20 
21 
22 
23 
24 
.·21:27 25 
I l;>elieve. 
Q. I think you said, with respect to 
the nonbranded keyword search terms, 
Rosetta stone's goal was to have a strong 
position on the sponsored links. 
What do you mean by "strong 
position"? 
A. I want to be visible. 
Q. ,l-lhat do you mean by -- by that? 
A. Well, okay. So because Google 
Veritext COIpoIll1e Services 
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1..:t)2l:33 1 strives .50 hard to present organic links in a way 
2 tliat the ·most relevant· results appear at the top 
3 of the list, many consumers are confused about 
4 whether or not a ~pbnsored link is organic Dr 
i2:21:43 5 not. Arid so appearing in line w:i!tJ:l those organic 
12 :22:00 
® 
12 : 22: 11 
12:22:23 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
results is valuable because people make the 
mistake of clicking on a sponsored link "hen they 
think .theY· might'be .get.ting an actual official 
website or an objective listing . 
And so, unfortunately, the confusion 
created requires Us to be in a position to make 
sure that when folks mi<;lht·be confused we're in a 
position that they click on us properly. 
For ins·tance , · .if you certain on 
Rosetta Stone, the . first o+ganic result might be 
rosettastone.com, and if there are three links 
above it . for a pirate site and I don't bid to be 
in that po.sition; and I run the risk of somebody 
mistaking that one of those sites is the official 
site, well, that's deceptive to the consumer. and 
destructive to all the work I've done to get 
somebody to do a search on my brand. 
Q. You said in your answer I "many 
24 consumers a re confused about whether or not a 
..... ;22: 45 ·25 sponsored link is organic or not. n 
Veritext Corporate Services 
800·567-8658 973-410-4040 
., 
' .. 0 ' . 3493 
,. 
! 
L 
.-:, 
~" :.) 
'. J 
('~.') 
..... =..: 
223 
1 
· 2 
C·E R T I F IC ATE 
I, AMY E. SIKORA, RPR, CRR, CSa-NY, 
.4 
. 5 
6 
3 . CLR, and Notary Public for the Dis·trict· of 
Columbia, do hexeby certify ·that t .he foregoing 
deposition of ERIC M. DUEHRING was taken before · 
me on the 8th day of March, 2010. 
7 
8 
9 
10 
11 
12 
13 
14 
15 
That the said wi tness was du ly sworn 
before the commencem~nt of the testimony; 
that the said testimony was taken 
stenographically by me aI)d. then transcribed .. 
I further certify that I am not related 
by blood· or marria·ge to any of the parties to 
this action nor interested di.rectly or indirectly 
in the matter in con.trove};sy; nor am ·I in the · 
employ of any of the counsei i ·n this action. 
16 IN .WITNESS WHERBOF, I have hereunto set 
17 my hand this 10th day of March, 2010. 
18 
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20 
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CERTIFICATE OF DEPONENT, 
I ,hereby certify that I have read <\nd 
e'xamined the foregoing 'transcript, and,the same, 
is a true and accurate record of the testimony. 
given by me . 
Any additions or corrections that I feel 
are necessary I will attach on a separate sheet 
of paper to the original tra'nscript. ( 
~, ' jjfJfi, liV l \ ' 
t/ 
ERIC 14., DUERR NG 
Vcrire.\.1 Corporrue Sen'iCl!S 
&00..567·3658 
; . 
i !, 
! -! 
, 
973-110--4040 . 
3495 
